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PRELIMINARY DRAFT - NOoT READY FOR INTRODUCTION

AN ACT to renumber and amend 165.08; to amend 165.10, 165.25 (6) (a),
806.04 (11) and subchapter VIIi (title) of chapter 893 [precedes 893.80]; and fo
create 13.365, 803.09 (2m) and 893.825 of the statutes; relafing to: notice to
the legislature of claims relating to constitutionality of statutes and right of the
legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionalily of statutes;
legislative intervention , :

This bill requires a party that alleges that a statute is unconstitutional to serve
the speaker of the assembly, the president of the senate, and the senate majority
leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the Joint Committee on Legislative Organization (JCLO)
are entitled to be heard, representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
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(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kuriz requirements of service and an opportunity to be heard
to the legislature when a statute is alleged to be unconstitutional. ‘

The bill also provides that when a party challenges the constitutionality of a
statute, facially or as applied, as part of a claim or affirmative defense, the assembly,
the senate, and JCLO have the right to intervene and participate in the action and
may also retain legal counsel other than the Department of Justice. Under the bill,

- the Committee on Assembly Organization may intervene in the action, as well as
obtain legal counsel, on behalf of the assembly; the Committee on Senate
Organization may intervene in the action, as well as obtain legal counsel, on behalf
of the senate; and JCLO may intervene in the action, as well as obtain legal counsel,
on behalf of the state. If JCLO determines that the interests of the state will be best
represented by special counsel appointed by the legislature, JCLO must appoint
special counsel to represent the state defendants and act instead of the attorney
general. In these circumstances, special counsel has the powers of the attorney
general with respect to the litigation to which special counsel has been appointed.

State settlement moneys and settlement authority of attorney general

~ Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. Thisbill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund.
Current law allows the attorney general to compromise or discontinue an action
DOJ is prosecuting if the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Currentlaw allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the action is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromise plan to JCF for passive
review. If JCF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney
- general may proceed only with the approval of JCF.
The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 13.365 of the statutes is created to read:
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v’ &y SECTION 1

13.3674nterventi0n. Pursuant to s. 803.09 (2m), when a party to an action
challenge7 the constitutionality of a statute, facially or as applied, as part of a claim
or affirmative defense:

(1) The committee on aséémbly organization may intervene in the action on
behalf of the assembly. The committee on assembly organization may obtain legal
counsel other than from the department of justice, with the cost of representation
paid from the appropriation under s. 20.765 (1) (a), to represent the assembly in any
action in which the assembly intervenes. |

- (2) The committee.on senate organization may intervene in the action on behalf
of the senate. The committee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in any action in which
the senate intervenes.

(3) The joint committée on legislative organization may intervene in the action
‘on behalf of the state. The joint committee on legislative organization may obtain
legal counsel other than frém the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (@) or (b), as
determined by the cochairpersons, to represent the state in any action in which the
joint committee on legislative organization intervenes.

SECTION 2. 165.08 of the statutes is renumbered 165.08 (1) and amended to
read:

165.08 (1) Any civil action prosecuted by the department by direction of any
officer, department, board, or commiséion, shall be compromised or discontinued

when so directed by such officer, department, board, or commission..
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SECTION 2

(2) Any civil action prosecuted by the department on the initiative of the
attorney general, or at the request of any individual may be compromised or
discontinued %thr‘sheapprevaLeilthegevelcner by submitting a p‘ roposed plan to the
joint committee on finance for the approval of the cqmmittee. The compromise or
discontinuance may occur only if the joint committee on finance approves the
proposed plan. No proposed plan may be submitted to the joint committee on finance
if the plan concedes the unconstitutionality or other invalidity of a statute, facially

or as app_lied; without the approval of the joint committee on legislative organization.

(3) In any criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district
attorneys.

SEéTION 3. 165.10 of the statutes is amended to read:

165.10 Limits—en-expenditure Deposit of diseretionary settlement

funds. Netwithstandings.20.455(3); beforethe The attorney general mayexpend
shall depbsit all settlement funds under-s-20.455-(3) (g) that are not-committed

‘ eemmrttee into the general fund.
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SECTION 4

SECTION 4. 165.25 (6) (a) of the statutes is amended to read:

165.25 (6) (a) -At 1. Except as provided in s. 893.825 (2), at the request of the
head of any department of state government, the attorney general may appear for
and defend any state department, or any state officer, employee, or agent of the
department in any civil action or other matter brought before a court or an
administrative agency which is brought against the state department, or officer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
expenses determined by the attorney general to be reasonable and necessary to the
defense in ‘the action or proceeding shall be paid as provided for in s. 885.07.

2. The attorney general may compromise and settle the action as the attorney

general determines to be in the best interest of the state except that, if the action is

for injunctive relief or there is a proposed consent decree, the attorney general may
not compromise or settle the action without firgt submitting a proposed plan to the
joint committee on finance. If, within 14 working days after the plan is submitted,
the cochairpersons of the committee notify the attorney general that the committee
has scheduled a meeting for the purpose of reviewing the proposed plan, the attorney
general may compromise or settle the action only with the approval of the committee,
The attorney general may not submit a proposed plan to the joint committee on
finance under this subdivigion in which the plan concedes the unconstitutionality or
other invalidity of a statute, facially or as applied, without the approval of the joint

committee on legislative organization.

3. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporation are covered by this

section. Members of the board of governors created under s. 619.04 (3), members of
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SECTION 4
a committee or subcommittee of that board of governors, members of the injured
patients and families compensation fund peer review council created under s.
655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after April 25, 1990. The attorney general may compromise and settle
claims asserted before such actions or matters formally are brought or may delegate
such authority to the department of administration. This paragraph may not be

construed as a consent to sue the state or any department thereof or as a waiver of

o | 4
state sovereign immunity. A Wt{

W\/‘k :

SECTION 5. 803.09 (2m) of the statutes is created to read: N W‘&‘? 4

803.09 (2m) When a party to an action challengeS(tmstitutionality of a
statute, facially or as applied, as part of a claim or afﬁrmaﬁve defense, the assembly,
the senate, and the state legislature may intervene in the éction as a matter bf right
by serving a motion upon the parties as provided in s. 801.14. For purposes of this
subsection, a motion to intervene shall be considered timely if it is filed within 45
days of receiving service under s. 806.04 (11) or 893.825 orifno service has been made
under s. 806.04 (11) or 893.825.

SECTION 6. 806.04 (11) of the statutes is amended to read:

806.04 (11) Parties. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance
or franchise, the municipality shall be made a party, and shall be entitled to be heard.
If a statute, ordinance or franchise is alleged to be unconstitutional, the attorney

general shall also be served with a copy of the proceeding and, except as provided

v
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SECTION 6

under this subsection, be entitled to be heard. If a statute is alleged to be

unconstitutional, the speaker of the assembly, the president of the senate, and the
senate majority leader shall also be served with a copy of the proceeding and the -

: : £
assembly, the senate, and the state legislature are entitled to be heard., i :égsseml:l\y\
. \
\

shall represent the assembly, the senate _shall represent the senate, and the joint \
committee on legislative organization shall represent the state. In an action
involving the constitutionality of a statute, if the joint committee on legislative
organization determines that the interests of the state will be best represented by
special counsel appointed by the legislature, it shall appoint special counsel to
represent state defendants and act instead of the attorney general. Special counsel
appointed under this subsection shall have the powers of the attorney general with

respect to the litigation to which special counsel has been appointed. In any

i e A e

proceeding under this section in which the constitutionality, construction or |
application of any provision of ch. 227, or of any statute allowing a legislative
committee to suspend, or to delay or preveht the adoption of, a rule as defined in s. %
227 .01 (13) is placed in issue by the parties, the joint committee for review of
administrative rules shall be served with a copy of the petition and, with thé approval
of the joint committee on legislative organization, shall be made a party and be

entitled to be heard. In any proceeding under this section in which the

sy p v S

constitutioﬁality, construction or application of any provision of ch. 13, 20, 111, 227
or 230 or subch. I, IIT or IV of ch. 16 or s. 753.075, or of any statute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee on

legislative organization shall be served with a copy of the petition and the joint 5

committee on legislative organization, the senate committee on organization or the /

S s s, FINBPEPPERS
s

\C e assemiolay | it Somakl, or s 3ok m“’}}%‘é‘im"%‘iﬁ'ﬁz;‘ﬁ“}%“
& nkeord 'i?wwmd Ui BOB. O L2eaY) dn 3 el



10
11
12
13
14
15
16
17
18
19

20

21

22
23

24

2017 - 2018 Legislature o LRE 8021/PS
:a

SECTION 6
‘g":»
_7 | % - Lgﬂ(b\)

assembly committee on organization may intervene as a party to the procéedings and

be heard. (é(

SECTION @L/ Subchapter VIII (title) of chapter 893 [precedes 893.80] of the

statutes is amended to read:
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
gé(‘ CONSTITUTIONAL CLAIMS

SECTIONé/ 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is unconstitutional. (1) If a statute is
allegéd to be unconstitutional, the attorney general shall be served with a copy of the
proceeding and, except as provided in sub. t2), is entitled to represent the state and
be heard.

(2) If a statute is alleged to be unconstitutional, the speaker of the assembly,
the president of the senate, and the senate majority leader shall also be served with
a copy of the proceeding and the assembly, the senate, and the joint committee on
legislative organization are entitled to be heard. @Qmepresent the
assembly, the senate shall represent the senate, and the joint committee on
legislative organization shall represent the state. In an action involving the
constitutionality of a statute, if the joint committee on legislative organization
determines that the interests of the state will be best represented by special counsel
appointed by the legislature, it shall appoint special counsel to represent state

defendants and act instead of the attorney general. Special counsel appointed under

e
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SECTION 8

this subsection shall have the powers of the attorney general with respect to the
litigation to which special counsel has been appointed.

SECTION@K scal changes.

(1)} Notwithstanding s. 20.001 (3) (c), from the appropriation account under s.
20.455 (3) (g), on the effective date of this subsection, there is lapsed to the general
fund the \unencumbered balance of any settlement funds in that appropriation
account, as determined by the attorney general.

(END)
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1 so?

) 7. A

3 “‘/Insert 412

4 SECTION 1. 165.07 of the statutes is created to read:

5 165.07 Intervention by joint committee on legislative organization. If
6 the joint committee on legislative organization intervenes in an action in state or

v
7 federal court as permitted under s. 803.09 (2m), the attorney general shall notify the

8 court of the substitution of counsel by special counsel appointed by the joint
9 committee on legislative organization and may not participate in the action.
10
11 %nsert 5-1
12 | SECTION 2. 165.25 (1m) of the statutes is amended to read:
13 165.25 (1Im) REPRESENT YSTATE IN OTHER MATTERS. If the joint committee on
14 legislative organization does not intervene as permitted under s. 803.0§/1 2m), if
15 requested by the governor or either house of the legislature, appear for and represent
16 the state, any state department, agency, official, employee or agent, whether
17 required to appear as a party or witness in any civil or criminal matter, and prosecute
18 or defend in any court or before any officer, any cause or matter, civil or criminal, in

19 which the state or the people of this state may be interested. The public service
20 commission may request under s. 196.497 (7) that the attorney general intervene in
21 federal proceedings. All expenses of the proceedings shall be paid from the
22 appropriation under s. 20.455 (1) (d).

History: 1971 c. 125 5. 522 (1); 1971 c. 215; 1973 c. 333; 1975 c. 81, 199; 1977 c. 29 5. 1656 (27); 1977 c. 187, 260, 273, 344; 1981 c. 20, 62, 96; 1983 a. 27; 1983 a. 36
5. 96 (2), (3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416; 1989 a. 31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 a. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995 a. 201; 1997 a. 27, 111; 2001 a. 16; 2003 a. 111, 235; 2005 a. 96, 458; 2007 a. 1; 2007 a. 20 ss. 2904, 9121 (6) (a); 2007 a. 76, 79, 96, 130, 225; 2009 a. 2, 28, 42; 2011
a,32, 35; 2013 a. 20 ss. 164, 166, 167, 180, 1904m; 2013 a. 166 s. 76; 2013 a. 173, 223, 241; 2015 a. 55, 118; 2017 a. 59, 261, 337.

23
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INSERT 8-3 (SWB)

# SEcTION 7. 809.13 of the statutes is amended to read:
809.13 Rule (Intervention). A person who is not a party to an appeal may

file in the court of appeals a petition to intervene in the appeal. A party may file a |

response to the petition within 11 days after service of the petition. The court may

grant the petition upon a showing that the petitioner’s interest meets the

w/
requirements of s. 803.09 (1) ez, (2), or (2m).

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 5. 252; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii.-

Judicial Council C ittee’s Note, 1978: Former s. 817.12 (6) permitted the addition of parties but did not set the criteria for doing so. This void is filled by making the
intervention rule in the Rules of Civil Procedure applicable to proceedings in the Court of Appeals. [Re Order effective July 1, 1978] i .

Judicial Council Note, 2001: The 7-day time limit has been changed to 11 days. Pleasesee the comment to s. 808.07 (6) concerning time limits. [Re Order No. 00-02 effective
July1, 2001]

10
11
12
13
14
15
16
17

END INSERT 8-3 (SWB)
INSERT 9-3 (SWB)

SecTION 30. Nonstatutory provisions.

(1) INTERVENTION BY ASSEMBLY, SENATE, AND JOINT COMMITTEE ON LEGISLATIVE
ORGANIZATION. The assembly, senate, and joint committee on legislative organization
may intervene as permitted under s. 803.09 (21§) in any litigation pénding in state
or federal court on the effective date of this subseétion. If the joint committee on
legislative organization intervenes and appoints special counsel to represent state
defendants as set forth under s. 806.04 (11‘3/01' 893.82\5/, the attorney general sha_ll
notify the court of the substitution of counsel by special counsel appointed by thejoint
committee on legislative orgf;lnization to represent the state defendants and may not
participate in the action.

END INSERT 9-3 (SWB)
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@D oI
AN ACT to renumber and amend 165.08; fo amend 165.10, 165.25 (1m), 165.25
(6) (a), 806.04 (11), 809.13 and subchapter VIII (title) of chapter 893 [precedes
893.80]; and to create 13.365, 165.07, 803.09 (2m) and 893.825 of the statutes;
relating to: notice to the legislature of claims relating to constitutionalit;;iof
statutes and right of the legislature to intervene and state settlement moneys

and the settlement authority of the attorney general.

legislative intervention Amgﬂ
This bill requires a party that alleges that a statute is unconstitutionallto serve 1& ' ,1)
< the speaker of the assembly, the president of the senate, and the senate majority Q.JO’ ’)
leader with a copy of the proceeding. The bill also requires that, in such cases, the
.assembly, the senate, and the Joint Committee on Legislative Organization (JCLO)
are entitled to be heard, representing the legislature and the state.
Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
Jjudgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
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(1979). This bill incorporates thé Kurtz rule into the statutes and ¢xtends both the
current statutory and Kurtz requirements of service and an opportiinity to be heard
to the legislature when a statitte is alleged to be unconstitutional.

The bill also provides that when a party challenges the constitutionality of a
statute, facially or as applied, jas part of a claim or affirmative defense, the assembly,

. fufj

oF
J

2™
] wlé
L

the senate, and JCLO have the right toifitérvene and participate in the action and ! 47

may also retain legal counsel other than the Department of Justice. Under the bill,
the Committee on Assembly Organization may intervene in the action, as well as
obtain legal counsel, on behalf of the assembly; the Committee on Senate
“Organization may intervene in the action, as well as obtain legal counsel, on behalf
of the senate; and JCLO may intervene in the action, as well as obtain legal counsel,
on behalf of the state. If JCLO determines that the interests of the state will be best
represented by special counsel appointed by the legislature, JCLO must appoint
special counsel to represent the state defendants and act instead of the attorney
general. In these circumstances, special counsel has the powers of the attorney
general with respect to the litigation to which special counsel has been appointed.

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund. :

Current law allows the attorney general to compromise or discontinue an action
DOJ is prosecuting if the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Current law allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the actien is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromise plan to JCF for passive .
review. If JCF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney
general may proceed only with the approval of JCF.

The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other

“invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 13.365 of the statutes is created to read:

4
A m:e'l
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SECTION 1

Lg,ﬁ

13.365 Antervention. Pursuant to s. 803.09 (2m), when a party to an action
challengeg in state or federal court the constitutionality of a statute, facially or as
applied, /as part of a claim or affirmative defense: A/{/ﬂ”’ m},

(1) The committee on assembly organization may interveneﬁl the acﬁon on
behalf of the assembly. The committee on assembly organization may obtain legal
counsel other than from the department of justice, with the cost of representation
paid from the appropriation under s. 20.765 (1) (a), to represent the assembly in any
action in which the aséembly intervenes. ' M’ v i” W

(2) The committee on senate organization may intervene An the action on behalf
of the senate. The committee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in any action in which
the senate intervenes. Mﬁf’?

T g

(3) The joint committee on legislative organization may inter'{rene'{n the action
on behalf of the state. The joint committee on legislative organization may obtain
legal counsel other than from the department of Jjustice, with the cost of"
representation paid from the appropriation under s. 20.765 .(1) (a) or (b), as
determined by the cochairpersons, to represent the state in any action in which the
joint committee on legislative organization intervenes.

y ECTION 2. 165.07 of the statutes is created to read:

165.07 Intervention by joint committee on legislative organization. If
the joint committee on legislative organization intervenes in an action in state or
federal court as permitted under s. 803.09 (2m), the attorney general shall notify the

court of the substitution of counsel by special counsel- appointed by the joint

committee on legislative organization and may not participate in the action.

rees
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D 3 . SECTiON 3
tes is renumbered 165.08 (1) and amended to

165.08 (1) Any civil acfion prosecuted by the department by direction of any

SECTION 3. 165.08 of the sta

read:
officer, department, board{ or commission, shall be compromised or discontinued
when so directed by such officer, department, board, or commission.

(2) Any civil action prosecuted by the department on the initiative of the
attorney general, oy’ at the request of any individual may be compromised or
discontinued by submitting a proposed plan to the

joint committee finance for the am)roval of the comm1ttee The compromise or

discontinuance Axav occur only if the joint committee on ﬁnam-e amaroves the

(3) In any criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district

attorneys. A 05 crea’rei \H’ 20} ?‘ W\SCMS’IH AZJ’ 5?,\
165.10 of the statute /

SECTION 4. s/is amended to read:

165.10 Limits-en-expenditure Deposit of dise%etienaiay settlement
funds. Netwithstanding s.20.455(3), before the The attorney general may expend
shall deposit all settlement funds under-s.20.455(3) (g) that-are not-committed
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SECTION 4

eommittee into the general fund.

SECTION 5. 165.25 (1m) of the statutes is amended to read:

165.25 (Im) REPRESENT STATE IN OTHER MATTERS. If the joint committee on
legislative orgaﬁization does not intervene as permitted under s. 803.09 (2m), if
requested by the governor or either house of the legislature, appear for and represent
the state, any state department, agency, official, employee or agent; whether-
required to appear as a party or witness in any civil or criminal matter, and prosecute
or defend in any court or before any officer, any cause or matter, civil or c?nrji\nal, in
which the state or the people of this state may be interested. ( 'I}}ll\tte Spu’blic seivice
commission may request under s. 196.497 (7) that the attorney general intervene in

federal proceedings. All expenses of the proceedings shall be paid from the _

approprigtion under s. 20.455 (1) (d). / Ly\umwwej Wg . ’V{ C(/) (e )
SECTION 6. 165.25 (6) (a) of the statutes is m:\

165.25 (6) (a)]éfb ﬁ Except as provided in s. 893.825 (2), at the request of the

head of any department of state government, the attorney general may appear for
and defend any state department, or any state officer, employee, or agent of the
department in any civil action or other matter brought before a court or an

adnﬁnistrative agency which is brought against the state department, or officer,

- employee, or agent for or on account of any act growing out of or committed in the

lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
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SECTION 6

expenses determined by the attorney general to be reasonable and necessary to the

defense in the action or proceeding shall be paid as provided for in s. 885.07.

oo Oé QA The attorney general may compromlse and settle the action as the attorney

general determmes to be in the best interest of the state except that, if the action is

for injunctive relief or there is a proposed consent decree. the attorney general may

not compromise or settle the action without first submitting a pro osed plan to the

joint committee on finance. If, within 14 working days after the plan is submitted,

the cochairpersons of the committee notify the attorney general that the committee

has scheduled a meeting for the purpose of reviewing the proposed plan, the attorney
general may compromise or settle the action only with the approval of the committee.

The attorney general may not submit a proposed plan to the joint committee on

finance under this subdivisiqn in which the plan concedes i:he unconstitutionality or

other invalidity of a statute, facially or as applied/without the approval of the joint

committee on legislative organization. R (12

s 73_ Members, officers, and employees of the Wisconsin state agericiés building
corporatidn and the Wisconsin state public building corporation are covered by this
section. Members of the board of governors created qnder 8. 619.04 (3), members of
a committee or subcommittee of that board of governors, members of the injured
patients and families compensation fund peer review council created under s.
655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after April 25, 1990. The attorney general may coinpromise and settle
claims asserted before such actions or matters formally are brought or may delegate

such authority to the department of administration. This paragraph may not be
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5

sent to sue the state or any departghent thereof or as a waiver of
state sovereign immunity.
N 7. 803.09 (2m) of the statutes is creatld to read:

(2m) When a party to an action challenjges in state or federal court the v

constitu onality of a statute, facially or as applied, @s part of a claim or affirmative

PSS e e A A AR e e —

action as a matter of right by serving a motion upon the parties as provided in s,
801.14. {For purposes of this subsection, a motion to intervene shall be considered <Q
timely if it is filed within 45 days of receiving service under s. 806.04 (11) or 893.825

T e e

or if no service has been made under s. 806.04 (11) or 893.825. £

SECTION 8. 806.04 (11) of the statutes is amended to read:

806.04 (11) Parties. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declération may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance
or franchise,Athe municipality shall be made a party, and shall be entitled 1};; ]ie h¢’a71"d}. ~

If a statute, ordinance or franchise is alleged to be unconstitutional, fche attorney

general shall also be served with a copy of the proceeding and, except as provided

under this subsection, be entitled to be heard. If a statute is 'alleged to be

W
of the proceeding and the

assembly, the senate, and the state legislature are entitled to be heard. If the

assembly, the senate, or the joint committee on legislative organization intervenesg

as provided under s. 803.09 (2m), the assembly shall represent the assembly, the

senate shall rep_\resent the senate, and the joint committee on legislative
ws 120

. . e i o
he assembly, the senate, and the state legislature may 1nterveneﬁ1 the

R

e
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Sphandd Thawy npA- @as ‘wﬁfjﬁiﬁ.‘_ )

ceneral.\¥Special counsel appointed under this subsectlon

shall have the powers of the attorney general with respect to the liti ation to which fﬁ(
sl2ori
special counse] has been appointed. In any proceeding under this section in which .

-the constitutionality, construction or application of any provision of ch. 227, or of any
statute allowing a legislative committee to suspend, or to delay or prevent the
adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the parties, the
joint committee for review of administrative rules shall be servéd with a copy of the
petition and, with the approval of the joinﬁ committeé on legislative organization,
shall be mad_e a party and be entitled to be heard. Fn-enypreceeding-underthis ..
_section-in which the constibusionatfty-constraction-or-application-of any-provision-of

~€he13;-20;111;-22%-0r-230.0r-subch.J5-HH-ox-TV-ef-eh--16-01-5-753-075 - or-of-any-statute

allewing-a-legislative eotinmitiee 1o stispend;-or-te-delay.or.prevent. the.adoption.of ..
-a-rule ag.defined-ins-227:01-(13) is-placed-in-issue-by-the-parties; theoint-eomnitice

s,

~-on-legislative-organizationshall be g&rved- Wlth -a-copy-ef-thepetition-and-the-joint-

%mmmmmﬁhw&@mw
betesrd

SECTION 9. 809.13 of the statutes is amended to read:

809.13 Rule (Intervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervene in the appeal. A party may filé a

response to the petition within 11 days after service of the petition. The court may
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SECTION 9

grant the petition upon a showing that the petitioner’s interest meets the

requirements of s. 803.09 (1) ez, (2), or (2m).

SECTION 10. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the \%J
statutes is amended to read: /\fg
CHAPTER 893 RSN
SUBCHAPTER VIIT by %
CLAIMS AGAINST GOVERNMENTAL N i\/“‘s/ Vf‘.Q
BODIES, OFFICERS AND EMPLOYEES; 1y fL/ 34 'o.\ \\{\j\

SECTION 11. 893.825 of the statutes is created to read: R
ARESIFTEN r a-1(
893.825 alleging a statute is unconstitutionall (1)@ statute is

[n an achonn
alleged to be unconstltutlonal @e attorney general shall be served with a copy of the wh T

WS -
proceeding and, except as provided in sub. (2), is entitled to represent the state and
be heard. [n an achon in which O B v

(2) ¥ a statute is alleged to be unconstitutional, (l:he speaker of the assembly,
the president of the senate, and the senate majority leadar shall also be served with

a copy of the proceeding and the assembly, the senate, and the _]omt committee on

(2m), the assembly shall represent the assembly, the senate shall represent the

senate and the joint committee on leglslatlve organlzatlon shall represent the state
5 7 —
In an action mvolvmg the constitutionality of a statute\lf the JOlnt committee on

leglslatlve organlzatlon determines Jthat the interests of the state will be best

represented by special counsel appm{ﬂ;ed by the legislature, it shall appoint special

counsel to represent state defendan\{:s and act instead of the attorney gener[é

N

LR JZ’@A?%% ;

A ot
Cg"dfﬂ/‘f‘ &?x";‘f
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SEcTION 11

Special counsel appointed under this subsection shall have the powers of the

attorney general with respect to the litigation to which special counsel has been

appointed.

4———SEcTion 12. Nonstatutory provisions.

(1) INTERVENTION BY ASSEMBLY, SENATE, AND JOINT COMMITTEE ON LEGISLATIVE
ORGANIZATION. The assembly, senate, and joint committee on legislative or‘génization
may intervene as permitted under s. 803.09 (2m) in any litigation pending in state
or federal court on the effective date of this subsection. If the joint committee on
legislative organizatién int-ervenes and appoints special counsel to represent state
defendants as set forth under s. 806.04 (11) or 893.825, the attorney general shall
notify the court of the substitution of counsel by special counsel appointed by the joint
committee on legislative organization to represent the state defendants and may not
participate in the action.

SEcTION 13. Fiscal changes.

(1) SETTLEMENT FUNDS. thwithstanding s. 20.001 (8) (¢), from the
appropriation account under s. 20.455 (3) (g), on the effective date of this subsection,
there is lapsed to the general fund the unencumbered balance of any settlement
funds in that éppropriation account, as determined by the attorney general.

(END)
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Insert 3-3

or challenges a statute as violating or preémpted by federal law,

Insert 4-13

or concedes that a statute violates or is preempted by federal law,

Insert 5-6
SECTION 1. 165.25 (1) of the statutes is amended to read:
165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in

ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), if the joint committee on legislative
organization does not intervene as permitted under s, 803.09 (2m), appear for the

state and prosecute or defend all actions and proceedings, civil or criminal, in the
court of appeals and the supreme court, in which the state is interested or a party,

and attend to and prosecute or defend all civil cases sent or remanded to any circuit
court in which the state is a party. Nething The joint committee on legislative

organization may intervene as permitted under s. 803 .09 2m) at any time, and if the
committee intervenes, the attorney general shall notify the court of the substitution

of counsel by special counsel appointed by the committee to represent the state and

may not participate in the action, proceeding, or case. Unless the joint committee

intervenes as permitted under s. 803.09 (2m), nothing‘ in this subsection deprives or

relieves the attorney general or the department of justice of any authority or duty

Histéry: 1971 c. 125 5. 522 (1),4971 c. 215; 1973 c. 333; 1975 c. 81, 199; 1977 c. 29 5. 1656 (27); 1977 c. 187, 260, 273, 344; 1981 c. 20, 62, 96; 1983 a, 27; 1983 a. 36
5.96(2), (3), (4); 1983 a. 192, 1985 a. 29, 66; 1987 a. 416; 1989 a. 31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 a. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995 2201 1997 a. 27, L¥172001 a. 16; 2003 a. 111, 235; 2005 a. 96, 458; 2007 a. 1; 2007 a. 20 ss. 2904, 9121 (6) (a); 2007 a. 76, 79, 96, 130, 225; 2009 a. 2, 28, 42; 2011
a.32,3

; 2013 a. 2055164, 166, 167, 180, 1904m; 2013 a. 166 5. 76; 2013 a. 173, 223, 241; 2015 a. 55,118; 2017 a. 59, 261, 337.

b
L el . e

WA
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Insert 5-13

The joint committee on legislative organization may intervene as permitted

. under s. 803.09 (2m) at 'anv time, and if the committeé intervenes:. the attorney

general shall notify the court of the substitution of counsel by special counsel
appointed by the committee to represent the state and may not participate in the

cause or matter.

" Insert 6-13

or concedes that a statute violates or is preempted by federal law.

Insert 7-5

or challenges a statute as violating or preempted by federal law,

Insert 7-17

- or to be in violation of or preempted by federal law,

Insert 7-20

or to be in violation of or preempted by federal law.

Insert 8-2

or challengjng a statute as violating or preempted by federal law,

Insert 9-11

or in violation of or preempted by federal law
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Insert 9-12
Fa e
or in violation of or preempted by federal law,

Insert 9-15
A be _
or in violation of or preempted by federal law,

Insert 9-22

or challenging a statute as violating or preempted by federal law,
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SECTION 1. 13.56 (2) of the statutes is amended to read:

13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The cochairpersons of the joint
committee for review of administrative rules or their designated agents shall accept
service made under ss. 227.40 (5) and 806.04 (il). If the committee determines that
the legislature should be represented in the proceeding, it shall request the joint
committee on legislative organization to des%gﬂate—tl&e%g}slamﬁeﬁs%epicesematgze
for intervene in the proceeding as provided under s. 806.04 (11). The costs of

participation in the proceeding shall be paid equally from the appropriations under

o) (02} -3 o] o = w DN

et
o

8. 20.765 (1) (a) and (b), except that such costs incurred by the department of justice

—
=

shall be paid from the approprlatlon under s. 20.455 (1) (d).

History: 1973 c, 90, 162; 1973 ¢, 334 5. 58; 1973 c. 336; 1975 c. 22451975 c. 414 5. 28; 1977 c. 29, 277,449; 1979 c. 34 ss. 2qcm, 2102 (32) (b); 1979 ¢. 270; 1981 c. 253;
1983 a. 27; 1985 a. 182 ss. lto6 57,2003 a. 33 2005 a. 25

Cross-reference: See s. 227.19 (1) for a statement of legislative policy regarding legislative review of administrative rules. See s. 227.26 for review afte promulganon of
tules. a ? OI 3 '9 2} 5’”’
SECTION 2. 13.90 (2) of the statutes is amended to read: )

13.90 (2) The cochairpersons of the joint committee on legislative organjzation
[P

or their designated agent shall accept service made under 61/806.04 (11), If the

. . . . A » .
committee, the senate organization committee ,or the assembly organization

d . =
16 committee, determines that the legislature should@%epiﬂesem;ed intervene in the

17

18

19

20

21 the appropriation under s. 20.455 (1) (d)

Hlstory 1971 c. 215; 1973 c. 90; 1975 c. 224, 421; 1977 c. 449; 1979 c. 34 ss. Td to 7s, 2102 (32) (b); 198 c. 372 5. 18; 1983 a. 27, 308; 19853 29, 332; 1987 a. 27; 1989
a. 31, 359, 366; 1993 a. 52 1995 a. 27 162,417; 1997 a. 27,237, 1999°a. 4,29,81; 2001 a. 16,2003&1 33;:2005.a. 25; 2007a 20.

el
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AN ACT to renumber and amend 165.08 and 165.25 (6) (a); to amend 13.56 (2),

113.90 (2), 165.10, 165.25 (1), 165.25 (1m), 806.04 (11), 809.13 and subchapter
VIII (title) of chapter 893 [precedes 893.80j; and fo create 13.365, 165.07,
803.09 (2m) and 893.825 'of'the statutes; relating to: notice to the legislature‘
of claims relating to constitutionality or enforceability of stétutes and right of
the legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative intervention
This bill requires a party that alleges that a statute is unconstitutional, or in
violation of or preempted by federal law, to serve the speaker of the assembly, the
president of the senate, and the senate majority leader with a copy of the proceeding.
The bill also requires that, in such cases, the assembly, the senate, and the Joint

" Committee on Legislative Organization (JCLO) are entitled to be heard,

representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
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judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.-W.2d 757
(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard
to the legislature when a statute is alleged to be unconstitutional or in violation of
or preempted by federal law.

The bill also provides that when a party challenges the constitutionality of a
statute, facially or as applied, or challenges a statute as violating or preempted by
federal law, as part of a claim or affirmative defense, the assembly, the senate, and
JCLO have the right at any time to intervene and participate in the action and may
also retain legal counsel other than the Department of Justice. Under the bill, the
Committee on Assembly Organization may intervene in the action, as well as obtain
legal counsel, on behalf of the assembly; the Committee on Senate Organization may
intervene in the action, as‘'well as obtain legal counsel, on behalf of the senate; and
JCLO may intervene in the action, as well as obtain legal counsel, on behalf of the
state. If JCLO determines that the interests of the state will be best represented by
special counsel appointed by the legislature, JCLO must appoint special counsel to
represent the state defendants and act instead of the attorney general. In these
circumstances, special counsel has the powers of the attorney general with respect
to the 11t1gat10n to which special counsel has been appointed.

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund.

Current law allows the attorney general to compromise or discontinue an action
DOJ is prosecuting if the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Current law allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the action is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromise plan to JCF for passive
review. If JCTF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney
general may proceed only with the approval of JCF.
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The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges in state or federal court the constitutionality of a statute, facially or as
applied, or challenges a statute as violating or preempted by federal law, as part of
a claim or affirmative defense:

(1) The committee on assembly organization may intervene at any time in the
action on behalf of the assembly. The committee on assembly organization may
obtain legal counsel other than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (a), to represent the
assembly in any action in which the assembly intervenes.

(2) The committee on senate organization may intervene at any time in the
action on behalf of the senate. The committee on senate organization may obtain
legal counsel other than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 @ (b), to represent the
senate in any action in which the senate intervenes.-

(3) The joint committee on legislative organization may intervene at any time
in the action on behalf of the state. The joint committee on legislative organization
may obtain legal counsel other than from the department of justice, with the cost of

representation paid from the appropriation under s. 20.765 (1) (a) or (b), as
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SECTION 1
determined by the cochairpersons, to represent the state in any dction in which the
joint committee on legislative organization intervenes.

SECTION 2. 13.56 (2) of the statutes is amended to read:

13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The 'cochairpersons of the joint
committee for review of administrative rules or their designated agents shall accept
service made under ss. 227.40 (5) and 806.04 (11). If the committee determines that
the legislature should be represented in the proceeding, it shall request the joint

committee on legislative organization to designate the legislature’s representative
for intervene in the proceeding as provided under s. 806.04 (11). The costs of

participation in the proceeding shall be paid equally from the appropriations under

s.20.765 (1) (a) and (b), except that such costs incurred by the department of justicé
shall be paid from the appropriation under s. 20.455 (1) (d).

SEcTION 3. 13.90 (2) of the statutes is amended to read:

13.90 (2) The cochairpersoﬁs of the joint committee on legislative organization
or their designated agent shall accept service made under s- ss. 806.04 (11) and
893.825 (2). If the committee, the senate organization committee, or the assembly

organization committee; determines that the legislature should be—represented

intervene in the proceeding,—that—committee—shall-designatethelegislaturels
representativefor the proceceding: as provided under s. 803.09 (2m), the assembly
shall represent the assembly, the senate shall represent the sehate, énd the joint
committee on legislative organization shall represent the state. In an action
involving the constitutionality of a statute, or challenging a statute as violating or
preempted by federal law, if the joint committee on legi slative‘ organization
determines at any time that the interests of the staté will be best representéd by
special counsel appointed by the legislature, it shall appoint special counsel to
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SECTION 3

represent state defendants and act instead of the attorney general and the attorney
general may not participate in the action. Special counsel appointed under this
subsection shall have the powers of the'attorney general with respect to thelitigation

to_which special counsel has been appointed. The costs of participation in the
pi‘oceeding shall be paid equally from the appropriations under s. 20.765 (1) (a) and

(b), except that such costs incurred by the department of justice shall be paid from
the appropriation under s. 20.455 (1) (d).

SECTION 4. 165.07 of the statutes is created to read:

165.07 Intervention by joint committee on legislative organization. If
the joint committee on legislative organization intervenes in an action in state or
federal court as permitted under s. 803.09 (2m), the attorney general shall notify the
Acourt of the substitution of counsel by special counsel appointed by the joint
committee on legislative organization and may not p’articipate in the action.

SECTION 5. 165.08 of the statutes is renumbered 165.08 (1) and amended to
read:

165.08 (1) Any civil action prosecuted by the department by'direction of any
officer, department, board, or commission, shall Be compromised or discontinued
when so directed by such offiéer, department, board, or commission.

. (2) Any civil action prosecuted by the department on the initiative of the

attorney general, or at the request of any individual may be compromised or

discontinued with the-approval-of the governer by submitting a proposed plan to the
joint committee on finance for the approval of the committee. The compromise or
discontinuance may occur only if the joint committee on finance approves the
proposed plan. No proposed plan may be submitted. to the joint committee on finance
if the plan concedes the unconstitutionality or other invalidity of a statute, facially
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SECTION 5

or as applied, or concedes that a statute violates or is preempted by federal law,
without the ap proval of the joint committee on legislative organization.

(3) In any criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district
attorneys.

SECTION 6. 165.10 of the statutes, as created by 2017 Wisconsin Act 59, is

amended to read:

165.10 Limits on-expenditure Deposit of ehsel:etienaiay settlement
funds. Netwithstanding s.20.455(3);before the The attorney general may-expend
shall deposit all settlement funds under s.-20.455(3) (g) that-are net-committed

eommittee into the general fund.

SECTION 7. 165.25 (1) of the statutes is amended to read:
165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND, Except as provided in .

ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), if the joint committee on legislative

organization does not intervene as permitted under s. 803.09 (2m), appear for the

state and prosecute or defend all actions and proceedings, civil or eriminal, in the
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court of appeals and the supreme court, in which the state is interested or a party, -

and attend to and prosecute or defend all civil cases sent or remanded to any circuit

court in which the state is a party. Nething The joint committee on legislative
organization may intervene as permitted under s. 803.09 (2m) at any time, and if the
committee intervenes, the attorney general shall ﬁotify the court of the substitution

of counsel by special counsel appointed by the committee to represent the state and
may not participate in the action, proceeding, or case. Unless the joint committee on

~legislative organization intervenes as permitted under . 803.09 (2m), nothingin this

subsection deprives or relieves the attorney general or the department of justice of
any authority or duty under this chapter in any other matter.

SECTION 8. 165.25 (1m) of the statutes is amended to read:

165.25 (Im) REPRESENT STATE IN OTHER MATTERS. If the joint committee on
legisletive organization does not intervene as permitted under s. 803.09 (2m), if
requested by the governor or either house of the legislature, appear for and represeﬁt
the state, any state  department, agency, official, employee or agent, whether
required to appear as a party or witness in any civil or crimiﬁal matter, and prosecﬁte
or defend in any court or before any officer, any cause or matter, civil or criminal, in

which the state or the people of this state may be interested. The joint committee on

legislative organization may intervene as permitted under s. 803.09 (2m) at any
time, and if the committee intervenes, the attorney 'general shall notify the court of

| the substitution of counsel by special counsel appointed by the committee to

represent the state and may not participate in the cause or matter. The public service

commission may request under s. 196.497 (7) that the attorney general intervene in
federal proceedings. All expenses of the proceedings shall be paid from the

appropriation under s. 20.455 (1) (d).
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SECTION 9. 165.25 (6) (a) of the statutes is renumbered 165.25 (6) (a) 1. and
HOO
ol 9

amended to read: :
L >

165.25 (6) (a) 1. At Except as provided in g}ﬂé93.825 (2), at the request of the
head of any department of state government, the attorney general may appear for
and defend any state department, or any state officer, employee, or agent of the
department in any civil action or other matter brought before a court or an
administrative agency which is brought against the state départmenf, or officer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
expenses determinéd by the attorney general to be reasonable and necessary to the
defense in the action or proceeding shall be paid as provided for in s. 885.07. The
attorney general may compromise and settle the action as the attornesr general

determines to be in the best interest of the state except that, if the action is for

injunctive relief or there is a proposed consent decree, the attornev general may not

compromise or settle the action without first submitting a proposed plan to the joint
committee on finance. If, within 14 working days after the plan is submitted, the

cochairpersons of the committee notify the attorney general that the committee has |
scheduled a meeting for the purpose of reviewingl the proposed plan, the attorney
general may compromise or settle the action only with the approval of the committee.
The attorney general may not submit a proposed plan to the joint committee on
finance under this subdivision in which the plan concedes the unconstitutionality or

‘other invalidity of a statute, facially or as applied, or concedes that a statute violates

or is preempted by federal law, without the approval of the joint committee on
legislative organization.
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SECTION 9

2. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporation are covered by this
section. Members of the board of governors created under s. 619.04 3, members of
a committee or subcommittee of that Board of governors, members of the injured
patients and families compensation fund peer review council created under s.
655.275 (2), and persons consulting with that council under s. 6565.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after April 25, 1990. The attorney general may compromise and settle
claims asserted before such actions or matters formally are brought or may delegate
such authorify to the départment of administration. This paragraph may not be
construed as a consent to sue the state or any department thereof or as a waiver of
state sovereign immunity.

SEcTION 10. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an action challenges in state or feder;gl court the
constitutionality of | a statute, facially or as applied, or challenges a statute as
violating or preempted by federal law, as part of a claim or affirmative defense, the
assembly,'the senate, and the state legislature may intervene at any time in the
action as a matter of right by serving a motion upon the parties as provided in s.
801.14. |

SEcTION 11. 806.04 (11) of the statutes is amended to read:

806.04 (11) PArTIES. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the.
declaration, and no declaration may prejudice the right of persens not pérties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be héard.
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If a statute, ordinance or franchise is alleged to be unconstitutional, or to be in

violation of or preempted by federal law, the attorney general shall also be served

with a copy of the proceeding and, except as provided under this subsection, be

entitled to be heard. If a statute is alleged to be unconstitutional, or to be in violation
of or preempted by federal law, the speaker of the assembly, the president of the
senate, and the senate majority leader shall also be served with a copy of the
proceeding, and the assembly, the senate, and the state legislature are entitled to be
heard. Ifthe assembly, the senate, or the joint committee on legislative organization

" intervenes as provided under s. 803.09 (2m), the assembly shall represent the

assembly, the senate shall represent the senate, and the joint committee on
legislative organization shall represent the state. In an action involving the
constitutionality of a statute, or challenging a statute as violating or preempted by
federal law, if the joint committee on legislative organization determines at any time

that the interests of the state will be best represented by special counsel appointed

by the legislature, it shall appoint special counsel to represent state defendants and

act instead of the attorney general and the attorney general may not participate in

the action. Special counsel appointed under this subsection shall have the powers

of the attorney general with respect to the litigation to which special counsel hasbeen
appointed. In any proceeding under this section in which the constitutionality,

construction or application of any provision of ch. 227, or of any statute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee for
review of administrative rules shall be served with a copy of the petition and, with

the approval of the joint committee on legislative organization, shall be made a party

and be entitled to be heard. In-any proeceeding under-this section-in which the
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SEcTION 12. 809.13 of the statutes is amended to read:

809.13 Ruie (Intervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervene in the appeal. A party may file a
response to the petition within 11 days after service of the petition. The court may
grant the petition upon a showing that the petiﬁoner’s interest meets the
requirements of s. 803.09 (1) ex, (2), or (2m).
SEcTION 13. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to reéd: ’
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
ACTIONS ALLEGING A STATUTE IS
UNCONSTITUTIONAL OR

OTHERWISE INVALID

SEcTION 14. 893.825 of the statutes is created to read:
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SECTION 14

893.825 Actions alleging a statute is unconstitutional or in violation of
or preempted by federal law. (1) In an action in which a statute is alleged to be
unconstitutional, or to be in violation of or preempted by federal law, the attorney
general shall be served with a copy of the proceeding and, except as provided in sub.
(2), is entitled to represent the state and be heard.

(2) In an action in which a statute is alleged to be unconstitutional, or to be in
violation of or preempted by federal law, the épeaker of the assembly, the president
of the senate, and the senate majority leader shall also be served with a copy of the
proceeding and the assembly, the senate, and the joint committee on legislative
organization are entitled to be heard.

SECTION 15. Nonstatutory provisions.

(1) INTERVENTION BY ASSEMBLY; SENATE, AND JOINT COMMITTEE ON LEGISLATIVE
ORGANIZATION. The assembly, senate, and joint committee on legislative organization
may interveﬁe as permitted under s. 803.09 (2m) in any litigation pending in state
or federal court on the effective date of this subsection. If the joint committee on
legislative organization intervenes and appoints special counsel to represent state
defendants as set forth under s. 806.04 (11) or 893.825, the attorney general shall
notify the court of the substitution of counsel By special counsel appointed by the joint
committee on legislative organization to represent the state defendants and may not
participate in the action.

SEcTION 16. Fiscal changes.

(1) SETTLEMENT FUNDS. Notwithstanding s. 20.001 (3) (c), from the'

appropriation account under s. 20.455 (3) (g), on the effectivé date of this subsection,
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SECTION 16

there is lapsed to the general fund the unencumbered balance of any settlement .
funds in that appropriation account, as determined by the attorney general.

(END)
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AN ACT to renumber and amend 165.08 and 165.25 (6) (a); to amend 13.56 (2),

13.90 (2), 165.10, 165.25 (1), 165.25 (1m), 806.04 (11), 809.13 and subchapter

VIII (title) of chapter 893 [precedes 893.80]; and fo create 13.365, 165.07, -

803.09 (2m) and 893.825 of the statutes; relating to: notice to the legislature

- of claims relating to constitutionality or enforceability of statutes and right of
the legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative interveniion

This bill requires a party that alleges that a statute is unconstitutional, or in
violation of or preempted by federal law, to serve the speaker of the assembly, the
president of the senate, and the senate majority leader with a copy of the proceeding.
The bill also requires that, in such cases, the assembly, the senate, and the Joint
Committee on Legislative Organization (JCLO) are entitled to be heard,
representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory

i
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judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 108, 280 N.W.2d 757
(1979). This bill incorporates the Kuriz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard
to the legislature when a statute is alleged to be unconstitutional or in violation of
or preempted by federal law. A

The bill also provides that when a party challenges the constitutionality of a
statute, facially or as applied, or challenges a statute as violating or preempted by
federal law, as part of a claim or affirmative defense, the assembly, the senate, and
JCLO have the right at any time to intervene and participate in the action and may
also retain legal counsel other than the Department of Justice. Under the bill, the
Committee on Assembly Organization may intervene in the action, as well as obtain
legal counsel, on behalf of the assembly; the Committee on Senate Organization may
intervene in the action, as well as obtain legal counsel, on behalf of the senate; and
. JCLO may intervene in the action, as well as obtain legal counsel, on behalf of the
state. If JCLO determines that the interests of the state will be best represented by
special counsel appointed by the legislature, JCLO must appoint special counsel to
represent the state defendants and act instead of the attorney general. In these
circumstances, special counsel has the powers of the attorney general with respect
to the litigation to which special counsel has been appointed.

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund.

Current law allows the attorney general to compromise or discontinue an action
DOJ is prosecuting if the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Current law allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the action is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromise plan to JCF for passive
review. If JCF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney
general may proceed only with the approval of JCF.
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The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstltutlonallty or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges in state or federal court the constitutionélity of a statute, facially or as
applied, or challenges a statute as violating or preempted by federal law, as part of |
a claim or affirmative defense:

(1) The committee on aésembly organization may intervene at any time in. the A
action on behalf of the assembly. The committee on assembly organization may
obtain legal counsel other than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (a), to represent the
assembly in any action in which the assembly intervenes.

(2) The committee on senate organization may intervene at any time in the
action on behalf of the senate. The committee on senate organization may obtain
legal counsel 6ther than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (b), to represent the
senate in any action in which the senate intervenes.

(3) The joint committee on legislétive organization may intervene at any time
in the action on behalf of the state. The joint committee on legislative organization
may obtain legal counsel other than frofn the department of justice, with the cost of

representation paid from the appropriation under s. 20.765 (1) (a) or (b), as
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SEcCTION 1
determined by the cochairpersons, to represent the state in any action in which the
joint committee on legislative organization intervenes.

SECTION 2. 13.56 (2) of the statutes is amended to read:

13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The cochairpersons of the joint
committee for review of administrative rules or their designated agents shall accept
service made ﬁnder ss. 227.40 (5) and 806.04 (11). If the committee determines that
the legislature should be represented in the proceeding, it shall request the joint

committee on legislative organization to designatethe legislature’s representative

for intervene in the proceeding as provided under s. 806.04 (11). The costs of

participation in the proceeding shall be paid equally from the appropriations under
s. 20.765 (1) (a) and (b), except that such costs incurred by the department of justice
shall be paid from the appropriation under s. 20.455 (1) (d).

SECTION 3. 13.90 (2) of the statutes is amended to read:

13.90 (2) The cochairpersons of the joint committee on legislative organization
or their designated agent shall accept service made under s. ss. 806.04 (11) and
893.825 (2). If the committee, the senate organization committee, or the assembly

organization committee; determines that the legislature should berepresented

intervene in the proceeding;—that—ecommittee—shall-designate the legislature’s
representativefor the proceeding: as provided under s. 803.09 (2m), the assembly
shall represent the aésemblx the senate shall represent the senate, and the joint
committee on legislative organization shall represent the state. In an action
involving the constitutionality of a statute, or challenging a statute as violating or
preempted by federal law, if the joint committee on legislative organization
determines at any time that the interests of the state will be best represented by
special counsel appointed by the legislature, it shall appoint special counsel to
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SECTION 8

represent state defendants and act instead of the attorney general and the attorney
general may not participate in the action. Special counsel appointed under this
subsection shall have the powers of the attorney general with respect to the litigation

to which special counsel has been appointed. The costs of participation in the
proceeding shall be paid equally from the appropriations under s. 20.765 (1) (a) and

(b), except that such costs incurred by the department of justice shall be paid from
the appropriation under s. 20.455 (1) (d). ‘

SECTION 4. 165.07 of the statutes is created to read:

165.07 Irltervention by joint committee on legislative organization. If
the joint committee on legislative organization intervenes in an action in state or
federal court as permitted under s. 803.09 (2m), the attorney general shall notify the
court of the substitution of counsel by special counsel A appointed by the joint
committee on legislative organization and may not participate in the action.

SECTION 5. 165.08 of the statutes is renumbered 165.08 (1) and amended to
read: |

165.08 (1) Any civil action prosecuted by the department by direction of any

officer, department, board, or commission, shall-be-compremised-or-discontinued

\\q (g 5 A.ny 01V11 action prosecuted by the department on the initiative of the

attorney general, or at the request of any 1nd1v1dua1 may be compromised or

Aol sSiva ok
discontinued Mﬂ}%heepp}eval—eﬁtlwgevemm{i)

joint committee on finance for the approval of the committee. The compromise or

discontinuance may occur only if the joint committee on finance approves the

roposed plan. No proposed plan may be submitted to the joint committee on finance

if the plan concedes the unconstitutionality or other invalidity of a statute. faciall
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SECTION 5

or as applied, or concedes that a statute violates or is preempted b federal law.

without the approval of the joint committee on legislative organization.

()
@,\(In/ax—ly criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district
attorneys.

SECTION 6. 165.10 of the statutes, as created by 2017 Wisconsin Act 59, is

amended to read:

165.10 Limits-on-expenditure Deposit of diseretionary settlement
funds. Netwithstanding s.20.455-(3), before-the The attorney general may-expend
shall deposit all settlement funds uﬂdelLs—20455—€39—€g)-that—a¥e—net—eemmEted

eemmittee into the general fund.
SECTION 7. 165.25 (1) of the statutes is amended to read:
165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in

ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), if the joint committee on legislative
organization does not intervene as permitted under s. 803.0'9 (2m), appear for the

state and prosecute or defend all actions and proceedings, civil or criminal, in the
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SECTION 7

court of appeals and the supreme court, in which the state is interested or a party,
and attend to and prosecute or defend all civil cases sent or remanded to any circuit
court in which the state is a party. Nething The joint committee on legislative
organization may intervene as permitted under s. 803.09 (2m) at any time, and if the
committee intervenes, the attorney general shall notify the court of the substitution:
of counsel by special counsel appointed by the committee to represent the state and
may not participate in the action, proceeding, or case. Unless the joint committee on
legislative organization intervenes as permitted under s. 803.09 (2m), nothing in this

subsebtioﬂ deprives or relieves the attorney general or the department of justice of
any authority or Aduty under this chapter in any other matter.

SECTION 8. 165.25 (1m) of the statutes is amended to read:

165.25 (1m) REPRESENT STATE IN OTHER MATTERS. If the joint committee on
legislative organization does not intervene as permitted under s. 803.09 (2m), if
requested by the governor or either house of the legislature, appear for and represent
j:he state, any state department, agency, official, employee or agent, whether ‘
required to appear as a party or witness in any civil or criminal matter, and prosecute
or defend in any court or before any officer, any cause or matter, civil or criminal, in

which the state or the people of this state may be interested. The joint committee on

legislative organization may intervene as permitted under s. 803.09 (2m) at-any
time, and if the committee intervenes, the attorney general shall notify the court of
the substitution of counsel by special counsel appointed by the committee to
represent the state and may not participate in the cause or matter. The public service

commission may request under s. 196.497 (7) that the attorney general intervene in
federal proceedings. All expenses of the proceedings shall be paid from the

appropriation under s. 20.455 (1) (d).
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SECTION 9
SECTION 9 165.25 (6) (a) of the statutes is renumbered 165.25 (6) (a) 1. and
amended to read: |
165.25 (6) (a) 1. At Except as provided in gs. 806.04 (11) and 893.825 (2). at the
request of the head of any department of state government, the attorney general may
appear for and defend any state department, or any state officer, employee, or agent
of thé department in any civil action or other matter brought before a court or an
administrative agency which is brought against the state department, or ofﬁcer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
expenses determined by the attorney general to be reasonable and necessary to the
defense in the action or proceeding shall be paid as provided for in s. 885.07. The
attorney general may compromise and settle the action as the attorney general

determines to be in the best interest of the state except that, if the action is for

injunctive relief or there is a proposed consent decree, the attorney genefal may not
compromise or settle the action without first submitting a proposed plan to the joint
committee on finance. If, within 14 working'days after the plan is submitted, the
cochairpersons of the committee notify the attorney general that the committee has
scheduled a meeting for the purpose of reviewing the proposed plaxi, the attorney
general may compromise or settle the action only vvith the approval of the committee.
The attorney general may not submit_a proposed plan to the joint committee on
finance under this subdivision in which the plan concedes the unconstitutionality or
other invalidity of a statute, facially or as applied, or concedes that a statute violates

- or is preempted by federal law, without the approval of the joint committee on

legislative organization.
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SECTION 9

2. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporation are covered by this
section. Members of the board of governors created under s. 619.04 (3), members of
a committee or subcommittee of that board of governors, members of the injured
patients and families compensation fund peer review council created uIider S.
655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arisingr
before, on, or after April 25, 1990. The attorney general may compromise and settle
claims asserted before such actions or matters formally are brought or may delegate
such authority to the department of administration. This paragraph may not be
construed as a consent to sue the state or any department thereof or as a waiver of
state sdvereign immunity.

SECTION 10. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an action challenges in state or federal court the
constitutionality of a stattite, ‘facially or as applied, or challenges a statute as
violating or preempted by federal law, as part of a claim or affirmative defense, the
assembly, the senate, and the state legislature may intervene at any time iii the
action as a matter of right by serving a motion upon the parties as provided in s.
801.14. |

SECTION 11. 806.04 (11) of the statutesis amended to read:

806.04 (11) PartiEs. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be heard.
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SEcTION 11
If a statute, ordinance or franchise is alleged to be unconstitutional, or to be in

violation of or preempted by federal law, the attorney general shall also be served

with a copy of the proceeding and, exéept as provided under this subsection, be
enﬁtled_ to be heard. If a statute is alleged to be unconstitutionél, or to be in violation
of or preempted by federal law, the speaker of the assembly, the president of the
senate, and the senate majority leader shall also be served with a copy of the
proceeding, and the assemblx. the senate, and the state legislature are entitled to be
heard. Ifthe assembly, the senate, or the joint committee on legislative organization
intervenes as provided under s. 803.09 (2m), the assembly shall represent the
assembly, the senate shall represent the senate, and the joint committee on
legg'slafive organization shall represent the state. In an action involving the
conétitutionality of a statute, or challenging a statute as violating or preempted by
federal law, if the joint committee on legislative organization determines at any time

that the interests of the state will be best represented by special counsel appointed

by the legislature, it shall appoint special counsel to represent state defendants and
act instead of the attorney general and the attorney general may not participate in
the action. Special counsel appointed under this subsec_tion shall have the powers

of the attorney general with respect to the litigation to which special counsel has been
appointed. In any proceeding under this section in which the constitutionality,

conétruction or application of any provision of ch. 227, or of any statute allowing a
legislative committeé to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee for
review of administrative rules shall be served with a copy of the petition and, with

the approval of the joint committee on legislative organization, shall be made a party

and be entitled to be heard. In-any preceeding under-this-seetionin-whichthe
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SECTION 11

SecTION 12. 809.13 of the statutes is afnended to read:

809.13 Rule (Intervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervene in the appeal. A party may file a
response to the petition within 11 days after service of the petition. The court may
grant the petition Iupon a showing that the petitioner’s interest meets the
requirements of s. 803.09 (1) ex, (2), or (2m).
SECTION 13. Subchapter VIII (title) of chapter 893 [precedes 89‘3;80] of the
statutes is amended to read:
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL -
BODIES, OFFICERS AND EMPLOYEES;
‘ACTIONS ALLEGING A STATUTE IS .
UNCONSTITUTIONAL OR
OTHERWISE INVALID

SECTION 14. 893.825 of the statutes is created to read:
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SECTION 14

893.825 Actions alleging a statute is unconstitutional or in violation of
or preempted by federal law. (1) In an action in which a statute is alleged to be
unconstitutional, or to be in violation of or preempted by federal law, the attorney
general shall be served with a copy of the proceeding and, except as provided in sub.
(2), is entitled to represent the state and be heard.

(2) In an action in which a statute is alleged to be unconstitutional, or to be in
violation of or preempted by federal law, the speaker of the assembly, the president
of the senéte, and the senate majority leader shall also be served with a copy of the
proceeding and the assembly, the senate, and the joint committee on legislative
organization are entitled to be heard. |

SECTION 15. Nonstatutory provisions.

(1) INTERVENTION BY ASSEMBLY, SENATE, AND JOINT COMMITTEE ON LEGISLATIVE
ORGANIZATION. The assembly, senate, and joint committee on legislative organization
may intervene as permitted under s. 803.09 (2m) in any litigation pending in state
or federal court on the effective date of this subsection. If the joint committee on
legislative organization intervenes and appoints special counsel to represent state
défendani;s as set forth under s. 806.04 (11) or 893.825, the attorney general shall
notify the court of the substitution of counsel by special counsel appointed by the joint
committee on legislative organization to represent the state defendants and may not
participate in the action.

SECTION 16. Fiscal changes.

(1) SETTLEMENT FUNDS. Notwithstanding s. 20.001 (3) (c¢), from the

appropriation account under s. 20.455 (3) (g), on the effective date of this subsection,
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SECTION 16

1 there is lapsed to the general fund the unencumbered balance of any settlement
2 funds in that appropriation account, as determined by the attorney general.

3 : ~ (END)
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN ACT to renumber and amend 165.08 and 165.25 (6) (2); to amend 13.56 (2),
13.90 (2), 165.10, 165.25 (1), 165.25 (1m), 806.04‘ (11), 809.13 and subchépter
VIII (title) of chapter 893 [precedes 893.80]; and fo create 13.365, 165,07,
803.09 (2m) and 893.825 of the statutes; relating to: notice to the legislature
of claims relating to constitﬁtionality or enforceability of statutes and right of
the legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by tﬁe Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative intervention ‘

This bill requires a party that alleges that a statute is unconstitutional, or in
violation of or preempted by federal law, to serve the speaker of the assembly, the
president of the senate, and the senate majority leader with a copy of the proceeding.
The bill also requires that, in such cases, the assembly, the senate, and the Joint
Committee on Legislative Organization (JCLO) are entitled to be heard,
representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
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judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard
to the legislature when a statute is alleged to be unconstitutional or in violation of
or preempted by federal law.

~ The bill also provides that when a party challenges the constitutionality of a
statute, facially or as applied, or challenges a statute as violating or preempted by
federal law, as part of a claim or affirmative defense, the assembly, the senate, and
JCLO have the right at any time to intervene and participate in the action and may
also retain legal counsel other than the Department of Justice. Under the bill, the
Committee on Assembly Organization may intervene in the action, as well as obtain
legal counsel, on behalf of the assembly; the Committee on Senate Organization may
intervene in the action, as well as obtain legal counsel, on behalf of the senate; and
JCLO may intervene in the action, as well as obtain legal counsel, on behalf of the
state. If JCLO determines that the interests of the state will be best represented by
special counsel appointed by the legislature, JCLO must appoint special counsel to
represent the state defendants and act instead of the attorney general. In these
circumstances, special counsel has the powers of the attorney general with respect
to the litigation to which special counsel has been appointed.

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. Thisbill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund.

Current law allows the attorney general to compromise or discontinue an action
DOJ is prosecutingif the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Current law allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the action is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromise plan to JCF for passive
review. If JCF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney
general may proceed only with the approval of JCF.

!
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The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges in state or federal court the constitutionality of a statute, facially or as
applied, or challenges a statute as violating or preexﬁpted by federal law, as part of
a claim or affirmative defense: |

(1) The committee on assembly organization may intervene at any time in the
action on behalf of the assembly. The committee on assembly organization may
obtain legal counsel other than from the deparfment of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (a), to represent the
assembly in any action in which the assembly intervenes.

(2) The committee on senate organization may intervene at any time in the
action on behalf of the senate. ’The committee on senate organization may obtain
legal counsel other than from the department of justice, with the cost of

representation paid from the appropriation under s. 20.765 (1) (b), to represent the

" senate in any action in which the senate intervenes.

(3) The joint committee on legislative organization may intervene at any time
in the action on behalf of the state. The joint committee on legislative organization
may obtain legal counsel other than from the department of justice, with the cost of

representation paid from the appropriation under s. 20.765 (1) (a) or (b), as
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SECTION 1
determined by the cochairpersons, to represent the state in any action in which the
joint committee on legislative organization intervenes.

SECTION 2. 13.56 (2) of the statutes is amended to read:

13.56 (2) PARTICIPATION IN CERTAIN PROCEEDINGS. The cochairpersons of the joint
committee for review of administrative rules or their designated agents shall accept
service made under ss. 227.40 (5) and 806.04 (11). if the committee determines that

the legislature should be represented in the proceeding, it shall request the joint

committee on legislative organization to designate the legislature’s representative

 for intervene in the prbceeding as provided under s. 806.04 (11). Thelcosts of

participation in the proceeding shall be paid equally from the appropriations under
s. 20.765 (1) (a) and (b), except that such costs incurred by the department of justice
shall be paid from the appropriatidn under s. 20.455 (1) (d). |

SECTION 3. 13.90 (2) of the statutes is amended to read:

13.90 (2) The cochairpersons of the joint committee on legislative organization
or their designated agent shall accept service made under s- ss. 806.04 (11) and
893.825 (2). If the committee, the senate organization committee, or the assembly
organization committee, determines that the legislature should be-represented
intervene in the proceeding;—that—ecommittee shall -designatethe legislature’s
representative-for the proceeding: as provided under s. 803.09 (2m), the assembly
shall represent the assembly, the senate shall represent the senate, and the joint
committee on legislative organization shall represent the state. In an action
involving the constitutionality of a statute, or éhallengjhg a statute as violating or
preempted by federal law, if the joint committee on legislative organization
determines at any time that the interests of the state will be best represented by
special counsel appdinted by the legislature, it shall appoint special counsel to
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SECTION 3

represent state defendants and act instead of the attorney general and the attorney
general may not participate in the action. Special counsel appointed under this
subsection shall have the powers of the attorney general with respect to thelitigation

to which special counsel has been appointed. The costs of participation in the
proceeding shall be paid equally from the appropriations under s. 20.765 (1) (a) and

(b), except that such costs incurred by the department of justice shall be paid from
the appropriation under s. 20.455 (1) (d).

SECTION 4. 165.07 of the statutes is created to read:

165.07 Intervention by joint committee on legislative organization. If
the joint committee on legislative organization intervenes in an action in state or
federal court as permitted under s. 803.09 (2m), the attorney general shall notify the
court of the substitution of counsel by special counsel appointed by the joint
committee on legislative organization and may not participate in the action.

SECTION 5. - 165.08 of the statutes is renumbered 165.08.(1) and amended to
read:

1165.08 (1) Any civil action prosecuted by the department by direction of any

- officer, department, board, or commission, shall-becompromised or discontinued

¥ or any civil

action prosecuted by the department on the initiative of the attorney general, or at

the request of any individual may be compromised or discontinued with-the-approval

ef the governor only by éubmission of a proposed plan to the joint committee on
finance for the approval of the committee. The compromise or discc;ntinuance may
occur only if the joint committee on finance approves the proposed plan. No proposed
plan may be submitted to the joint committee on finance if the plan concedes the
unconstitutionality or other invalidity of a statute, facially or as applied, or concedes
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SECTION 5

that a statute violates or is preempted by federal law, without the approval of the
joint committee on legislative organization. '

(2) In any criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district
attorneys. -

| SECTIbN 6. 165.10 of the statutes, as created by 2017 Wisconsin Act 59, is

amended to read:

165.10 Limits-on-expenditure Deposit of diseretionary settlement
funds. Netwithstandings-20.455-(3); before the The attorney general may expend
shall deposit all settlement funds unders—20.455-(3)(g)-that-are not-committed

committee into the general fund.

SECTION 7. 165.25 (1) of the statutes is amended to read:
165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in

ss. 5.05 (2m) (a), 19.49 (2) (a), and 978.05 (5), if the joint committee on legislative

‘ organization does not intervene as permitted under s. 803.09 (2m), appear for the

state and prosecute or defend all actions and proceedings, civil or criminal, in the
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SECTION 7

court of appeals and the supreme court, in which the state is interested or a party,
and attend to and prosecute or defend all civil cases sent or remanded to any circuit
court in which the state is a party. Nething The joint committee on legislative
organization may intervene as permitted under s. 803.09 (2m) at any time, and if the
‘committee intervenes, the attorney general shall notify the court of the substitution
of counsel by special counsel appointed by the committee to represent the state and
may not participate in the action, proceeding, ~or case. Unless the joint committee on
legislative organization intervenes as permitted under s. 803.09 (2m), nothing in this

subsection deprives or relieves the attorhey general or the department of justice of
any authority or duty under this chapter in‘any other matter.

SECTION 8. 165.25 (1m) of the statutes is amended to read:

165.25 (Im) REPRESENT STATE IN OTHER MATTERS. If the joint committee on
legislative organization does not intervene as permitted under s. 803.09 (2m), if
requested by the governor or either house of the legislafure, appear for and represent‘
the state, any state department, agency, official, employee or agent, whether
réquired to appear as a party or witness in any civil or criminal matter, and prosecute
or defend in any court or before any officer, any cause or matter, civil or criminal, in

which the state or the people of this state may be interested. The joint committee on

legislative organization may intervene as permitted undef s. 803.09 (2m) at any
time, and if the committee intervenes, the attorney general shall notify the court of
the substitution of counsel by spvecial counsel appointed by the committee to-
represent the state and may not participate in the cause or matter. The public service

commission may request unders. 196.497 (7) that the attorney general intervene in
federal proceedings. All expenses of the proceedings shall be paid from the

appropriation under s. 20.455 (1) (d).
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SECTION 9

SECTION 9. 165.25 (6) (a) of the statutes is renumbered 165.25 (6) (a) 1. and
amended to read:

165.25 (6) (a) 1. At Except as provided in ss. 806.04 (11) and 893.825 (2), at the
request of the head of any department of state government, the attorney general may
appear for and defend any state department, or any state officer, employee, or agent
of the department in any civil action or other matter brought before a court or an
administrative agency which is brought against the .st'ate department, or officer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees br other
expenses determined by the attorney general to be reasonable and necessary to the
defense in the action or proceeding shall be paid as provided for in s. 885.07. The
attorney general may compromise and settle the action as the attorney general

determines to be in the best interest of the state except that, if the action is for

injunctive relief or there is a proposed consent decree, the attorney general mav not

cémpromise or settle the action without first submitting a proposed plan to the joint
committee on finance. If, within 14 working days after the plan is sﬁbmitted, the
cochairpersons of the committee notify the attorney general that the committee has
scheduled a meeting for the purpose of reviewing the proposed plan, the attorney
general may compromise or settle the action only with the approval of the committee.
The attorney general may not submit a proposed plan to the joint committee on
finance under this subdivision in which the plan concedes the unconstitutionality or
other invalidity of a statute, facially or as applied, or concedes that a statute violates
or_is preempted by fedefal law, without the approval of the joint committee on
legislative organization.
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SECTION 9

2. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporation are covered by this
section. Members of the board of governors created under s. 619.04 (3), members of
a committee or subcommittee of that board of governors, members of the injured
patients and families compensation fund peer review council created under s.
655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after April 25, 1990. The attorney general may compromise and settle
claims asserted before such actions or matters formally are brought or may delegate
such authority to the department of administration. This paragraph may not be
construed as a consent to sue the state or any department thereof or as a waiver of
state sovereign immunity.

SEcTION 10. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an action challenges in state or federal court the
.constitutionality of a statute,_ facialbr or as applied, or challenges a statute as
violating or preempted by federal law, as part of a claim or affirmative defense, the
assembly, the senate, and the state legislature may intervene at any time in the
action as a matter of right by serving a motion upon the parties as provided in s.
801.14.

SEcTION 11. 806.04 (11) of the statutes is amended to read:

806.04 (11) ParTIES. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be heard.
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SEcTION 11
If a statute, ordinance or franchise is alleged to be unconstitutional, or to be in
violation of or preempted by federal law, the attorney general shall also be served

with a copy of the proceeding and, except as provided under this subsection, be

entitled to be heard. If a statute is alleged to be unconstitutional,.or to be in violation

of or preempted by federal law, the speaker of the assembly, the president of the

senate, and the senate majority leader shall also be served with a copy of the

' proceeding, and the assembly, the senate, and the state legislature are entitled to be

heard. If fhe assembly, the senate, or the joint committee on.legj slative organization
intervenes as provided under s. 803.09 (2m), the assembly shall represent the
aséendblx the senate shall represent the senate, and the joint committee on
legislative organization shall represent the state. In an action involﬁng the
constitutionality of a statute, or challenging a statute as violating or preempted by -
federal law, if the joint committee on legislative organization détermines at any time
that the interests of the state will be best represented by special counsel appointed
by the legislature, it shall appoint special counsel to represent state defendants and

act instead of the attorney general and the attorney general mayv not participate in

the action. Special counsel appointed under this subsection ghall have the powers

of the attorney general with respect to the litigation to which special counsel hasbeen
appointed. In any proceeding under this section in which the constitutionality,

construction or application of any provision of ch. 227, or of any statute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee for
review of administrative rules shall be served with a copy of the petition and, with

the approval of the joint committee on legislative organization, shall be made a party

and be entitled to be heard. In-any proceeding under thissectionin-which the
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SEcTION 11

SECTION 12. 809.13 of the statutes is amended to read:

809.13 Rule (Intervention). A person who is not a party to an appeal may
file in the court of appeals a petition to intervene in the appeal. A party may file a
response to the petition within 11 days after service of the petition. The court may
grant the petition upon a showing that the petitioner’s interest meets the
requirements of s. 803.09 (1) ez, (2), or (2m).

SECTION 13. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to read: |
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;

ACTIONS ALLEGING A STATUTE IS
UNCONSTITUTIONAL OR
OTHERWISE INVALID

SECTION 14. 893.825 of the statutes is created to read:



© o N 0 Ot ok W N

T S S G S
o © [00] =3 [y} a W o N = o

21

- 22
23

2017 - 2018 Legislature -12 - LRB-6021/P10
. SWB/RAC/CMH:all

SEcCTION 14
893.825 Actions alleging a statute is unconstitutional or in violation of
or preempted by federal law. (1) In an éction in which a statute is alleged to be

uﬁconstitutional, or to be in violation of or preempted by federal law, the attorney

~ general shall be served with a copy of the proceeding and, except as provided in sub.

(2), is entitled to represent the state and be heard.

(2) Inan actiqn in Whi;:h a statute is alleged to be unconstitutional, or to be in
violation of or preempted by federal law, the speakef of the assembly, the president
of —the senate, and the senate majority leader shall also be served with a copy of the
pro.ceeding and the assembly, the senate, and thé joint committee on legislative
organization are entitled to be heard. |

SECTION 15. Nonstatutory provisions.

(1) INTERVENTION BY ASSEMBLY, SENATE, AND JOINT COMMITTEE ON LEGISLATIVE
ORGANIZATION. The assembly, senate, and joint committee on legislative organization
may intervene as permitted under s. 803.09 (2m) in any litigation pending in state
or federal court on the effective date of this subsection. If the joint committee on
legislative organization intervenes and appoints special counsel to represent state
defendants as set forth ﬁnder s. 806.04 (11) or 893.825, the attorney general shall
.notify the court of the substitution of counsel by special counsel appointed by the joint
committee on legislative 6rganizatidn to represent the state defendants and may not
participate in the action.

SECTION 16. Fiscal changes.

(1) SETTLEMENT FUNDS. Notwithstanding s. 20.001 (3) (c), from the

. appropriation account under s. 20.455 (3) (g), on the effective date of this subsection,
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SECTION 16

there is lapsed to the general fund the unencumbered balance of any settlement
funds in that appropriation account, as determined by the attorney general.

(END)



